
amount of allowable costsor the computation 
of the perdiem rateof payment, shall be made 
within the first 90 days of the reporting year. 
The application shall specify: 

( 1 )  the nature of the change; 

(2) the reason for the change; 

(3) the effect of the change on theper diem 
rate of payment; and 

(4)the likely effect ofthe change onfuture 
rates of payment. 

(e) TheDivision shall review each application 
and within 60 days of  the receipt of the appli­
cation approve, deny, or proposemodification 
of the requested change. I f  no action istaken 
within the specified period, the application will 
be deemed to have been approved. Hospital­
basedproviders do not need to applyfor 
approvalof any changewhichhas been 
approved by the Medicare fiscal intermediary, 
provided that documentation of suchapproval 
is submitted to the Division. 

( f )  Each provider shall notify the Division of 
changes in statisticalallocations or record 
keeping required by the Medicare Intermedi­
ary. 

(g) Preferred statistical methods of allocation 
are as follows: 

( 1 )  Nursing salaries and supplies - direct 
cost, 

(2) Plant operations - square footage, 

(3)  Utilities - square footage, 

(4)Laundry - pounds oflaundry, 

(5)Dietary -resident days, 

( 6 )  Administrative and General - accumu­
lated costs, 

(7) Property and Related: Depreciation of 
Equipment - specific identification, 

(8) Property and Related: All other prop­
erty costs - square footage, 

(9) Fringe Benefits - direct allocation/gross 
salaries. 

(h) Food costs includedinallocateddietary 
costs are calculated by dividing the facility's 
allocated dietary costs by total organization 
dietary costs andmultiplying by the total orga­
nization food costs. 

(i) Utility costs included in allocatedplant 
operation and maintenance costs arecalculated 
by dividing the facility's plant operation and 
maintenance costs Ly total organization plant 
operation and maintenance cost and multiply­
ing by the total organization utility costs. 

(j) All administrative andgeneral costs, includ­
ing home of ice  and managementcompany 
costs, allocated to a facility shall be included 
in the Indirect Cost category. 

(k) The capital component ofgoodsor services 
purchased or allocated from arelated or 
unrelated party, such as plant operation and 
maintenance, utilities, dietary, laundry, house­
keeping, and allothers, whether or not ac­
quired from a relatedparty, shall be considered 
as costs for thatparticular good or service and 
not classified as Property andRelated costs of 
the nursing facility. 

( I )  Costs allocated to the nursing facility shall 
be reasonable, as determined by the Division 
pursuant to these rules. 

2.4 SubstanceOver Form 

The cost effect of transactions that have the 
effect of circumventing the intention of these 
rules may be adjusted by the Division on the 
principle that the substance of the transaction 
shall prevail over the form. 

2.5 	 RecordKeeping and Retention of Re­
cords 

(a) Each providermustmaintain complete 
documentation,including accurate financial 
and statistical records, to substantiate the data 
reported on the miformfinancial and statisti­
cal report (cost report), and must, uponre­
quest,maketheserecordsavailable to the 
Division of Rate Setting, or the U. S. Depart­
ment of Health and Human Services, and the 
authorized representatives of both agencies. 
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(b) Complete documentation means clearand 
compellingevidenceof all of thefinancial 
transactionsoftheproviderand affiliated 
entities, including butnot limited to census 
data,ledgers, books, invoices, bank state­
ments, canceled checks, payroll records, copies 
ofgovernmentalfilings, timerecords,time 
cards, purchase requisitions, purchase orders, 
inventory records, basisof apportioning costs, 
matters ownershipofprovider and 
organization,resident service schedule and 
amounts of incomereceived by service, or any 
other record which is necessary to providethe 
Director with thehighest degree ofconfidence 
in the reliability of the claim for reimburse­
ment. For purposes ofthisdefinition, affiliated 
entities shall extend to realty, management and 
other entities for which any reimbursementis 
directly or indirectly claimed whether or not 
they fall withinthe definition of related parties. 

(c) The provider shall maintain all such re­
cords for at least six years from the date of 
filing, or the date upon which the fiscal and 
statistical records were to befiled, whichever 
is the later. The Division shall keep all cost 
reports, supporting documentation submitted 
by the provider, correspondence, workpapers 
and other analyses supporting Summaries of 
Findings for six years. In the event of litiga­
tion or appealinvolving rates establishedunder 
these regulations, the provider and Division 
shall retain all records which are in any way 
related to suchlegalproceeding until the 
proceeding has terminated and any applicable 
appeal period has lapsed. 

(d) Pursuant 33 V.S.A. $908(a), all 
documents and other materials filed with the 
Division arepublic information, except for 
individuallyidentifiablehealthinformation 
protected by law or the policies, practices,and 
procedures ofthe Agency ofHuman Services. 
With theexception of theadministrator's 
salary, the salaries andwages of individual 
employees shall not be made public. 

3 FINANCIALREPORTING 

3.1 [Repealed] 

3.2 Uniform CostReports 

(a) Each long-termcare facility participatingin 
the Vermont Medicaid program shall annually 
submit auniformfinancial and statistical 
report (cost report) on formsprescribed by the 
Division. The inclusive dates ofthe reporting 
yearshall bethe 12 monthperiod ofeach 
provider's fiscal year, unlessadvance 
authorization to submita reportfor a greateror 
lesser periodhas been granted by the Division. 

( I )  The Division may require providers to 
file special cost reports for periods other 
than a facility's fiscal year. 

(2) The Division may require providers to 
file budget cost reports. Such cost reports 
may be used inter alia as the basis for new 
facilities' rates or for rate adjustments. 

(b) The cost report must include the certifi­
cation page signed by the owner, or its repre­
sentative, if authorized in writing by the 
owner. 

(c) Theoriginal andone copy the cost report 
must be submitted to the Division. All docu­
ments must bear original signatures. 

(d)The following supporting documentationis 
required to be submitted with the cost report: 

(1) Auditedfinancial statements(except 
that at thediscretion of theDirector, thisre­
quirement may be waived ), 

(2) Most recently filed Medicare Cost Re­
port with the requiredsupplemental data on 
CMS Form 339 (ifaparticipant in the 
Medicare Program), whichfor hospital­
based nursing homes shallbe the Medicare 
cost report for the same fiscal year as the 
Medicaid cost report, 

(3) Reconciliation of the audited financial 
statements to the cost report. 

(e) A provider must also submit,upon request 
during the desk review or audit process, such 
data, statistics, schedules or otherinformation 
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which the Division requires in order to carry 
out its function. 

(f) Providers shall follow the cost report in­
structions prescribed by the Director in 
completing the cost report. The chart of ac­
countsprescribed bytheDirector,shallbe 
used as a guideline providing thetitles, and de­
scription for type of transactions recorded in 
each asset, liability, equity, income, and ex­
pense account. 

3.3 Adequacy and Timeliness of Filing 

(a) With the exceptionof hospital-based 
nursing homes, an acceptable costreport filing 
shall be made on or before the last day of the 
fifth month following the close of the period 
covered by the report. 

( I )  Hospital-based nursing homes shall file 
their Medicaid cost-reports within fivedays 
after filing their Medicare cost report for 
the same cost reporting period with CMS. 

(2) Ifahospital-basedMedicaidnursing 
home's cost report isnot filed on or before 
June 30 following the end of the facility's 
fiscal year, the Division mayrequire the 
facility to provide certain data or to file a 
draft cost report. 

(b) The Division may reject any filing which 
does not comply with these regulations and/or 
the cost reporting instructions. In such case, 
the report shall bedeemed not filed, until 
refiled and in compliance. 

(c)Extensions forfiling of the cost report 
beyond the prescribed deadline mustbere­
quested as follows: 

( I )  All Requests for Extension of Time to 
File Cost Report must be in writing, on a 
form prescribed by the Director, and must 
be received by the Division of Rate Setting 
15 days prior to the due date. The provider 
must clearly explain the reason for the re­
questand specifythedate onwhich the 
Division will receive the report. 

(2) Notwithstanding any previous practice, 
Division automaticthe will not grant 

extensions. Such extensionswill be granted 
for good cause only, at the Director's sole 

discretion, based on themerits ofeach 
request.A"goodcause" is one that sup­
plies asubstantial reason, one that affords a 
legal excuse forthe delay or an intervening 
action beyond the provider's control. The 
following are not considered "good cause": 
ignorance of the rule, inconvenience, or a 
cost report preparer engagedin other work. 

(d)Notwithstandinganyother provision of 
these rules, any provider that fails to make a 
completecost reportfilingwithinthetime 
prescribed in subsection 3.3(a) or within an 
extension of time approved by the Division, 
shall be subject tothe provisions ofsubsection 
1.7(9. 

3.4 Review of Cost Reports by Division 

(a) Uniform Desk Review 

(1)  The Division shall perform a uniform 
desk review on each cost report submitted. 

(2) The uniform desk review is an analysis 
of theprovider's cost report to determinethe 
adequacy and completeness of the report, 
accuracy and reasonableness of thedata 
recordedthereon,allowable costsand a 
summary of theresults of thereview for the 
purpose of eithersettlingthecostreport 
without an on-site audit or determining the 
extent to which an on-site audit verification 
is required. 

(3) Uniformdeskreviewsshall be com­
pleted within an average of18 months after 
receipt of an acceptable cost report filing, 
except in unusual situations, including but 
not limited to, delays in obtaining necessary 
information from a provider. 

(4) Unless theDivision schedules an on-site 
audit, it shall issue awritten summary 
report of i t s  findings and adjustments upon 
completion of the uniform desk review. 

(b) On-site Audit 

(1)  The Division will perform on-site au­
dits, as considered appropriate, of the 
provider's financial and statistical records 
and systems in accordance with the relevant 
provisions of the Medicare Intermediary 
Manual - Audits-Reimbursement Program 
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Administration, CMS Publication13-2 
(CMS-13). 

(2) TheDivision will base its selection of a 
facility for an on-site audit onfactors such 
as length of time since last audit, changes in 
facility ownership, management, or organi­

orzational structure, evidence official com­
plaints of financial irregularities, questions 
raised in the uniform deskreview, failure to 

afile a timelycost report without satisfacto­
ry explanation, and prior experience. 

(3) The audit scopewill be limited so as to 
avoid duplication of work performed by a 
independentpublicaccountant,provided 

issuch work adequate to meet the 
Division's audit requirements. 

(4) Upon completion of anaudit, the Divi­
sion shall reviewits draftfindings and 
adjustments with the provider and issue a 
written summary report of suchfindings. 

(c) The procedure for issuing and reviewing 
Summaries of Findings is set out in Subsec­
tions 15.1, 15.2, 15.2 and 15.3. 

3.5 Settlement of Cost Reports 

(a) A cost reportis settled if there is no request 
for reconsideration of the Division's findings 
or, if such request was made, the Divisionhas 
issuedafinal orderpursuant to Subsection 
15.3 of these rules. 

(b) Cost report determinations and decisions, 
otherwise final, may be reopened and cor­
rected when the specific requirements set out 
below are met. The Division'sdecision to 
reopenwill be based on new and material 
evidence submitted by the provider, evidence 
of a clear and obviousmaterial error, or a de­
termination by the Secretaryor a courtof 
competentjurisdiction that the determinationis 
inconsistent with applicable law, regulations 
and rulings, or general instructions. 

(c)Reopeningmeansan affirmativeaction 
taken by the Division to re-examine the cor­
rectness of a determination or decision other­
wise final. Such action may be taken: 

(1) On theinitiative ofappropriate authority 
within the applicabletime period set outin 
paragraph (0,or 

(2) In response to a written request of the 
provider or otherrelevant entity, filed with 
theDivisionwithinthe applicable time 
period set outin subsection (f), and 

(3) Whenthereopening has amaterial 
effect (more than onepercent)on the 
provider's Medicaid rate payments. 

(d) A correction is a revision (adjustment) in 
the Division's determination or Secretary's 
decision, otherwise final, which is made after 
a proper re-opening. 

(e) A correction may be madeby theDivision, 
or the provider mayberequired to file an 
amended costreport.If the costreport is 
reopened by an order of the Secretary or a 
court of competent jurisdiction, the correction 
shall be made by the Division. 

(f) A determination or decisionmaybe re­
opened within three years from thedate ofthe 
notice containingthe Division's determination, 
or the date ofa decision by the Secretary ora 
court. 

(g) TheDivision may also require or allow an 
amended cost report to correct material errors 
detected subsequent t6the filingofthe original 
cost report or to comply with applicable stan­
dards and regulations. Once a cost report is 
filed, the provider is bound by its elections. 
The Division shall not accept an amended cost 
report to avail the provider of an option it did 
not originally elect. 

4 	 DETERMINATION OF ALLOWABLE 
COSTS FOR NURSING FACILITIES 

4.1 	 ProviderReimbursementManualand 
GAAP 

In determining the allowability or reasonable­
ness of costs or treatment of any reimburse­
ment issue, not addressed in these rules, the 
Division shallapply the appropriateprovisions 
of the Medicare Provider Reimbursement 
Manual (CMS-15, formerly known as HCFA 
or HIM-15). If neither these regulations nor 
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CMS-15 specificallyaddressesaparticular 
issue, the determinationof allowability will be 
made in accordance withGenerally Accepted 
Accounting Principles (GAAP). TheDivision 
reserves the right, consistent with applicable 
law, to determine theallowability and reason­
ableness of costsin any case not specifically 
covered in thesources referenced in this 
subsection. 

4.2GeneralCost Principles 

For rate setting purposes, a cost must satisfy 
criteria, including, but not limited to, the fol­
lowing: 

(a)The costmust be ordinary, reasonable, 
necessary, related to the care ofresidents, and 
actually incurred. 

(b)Thecostadheres to theprudentbuyer 
principle. 

(c) The cost isrelated to goodsand/or services 
actually provided in the nursing facility. 

4.3 Non-RecurringCosts 

(a) Non-recurring costs shall include: 

(1)  any reasonable and resident-related per 
diem cost that exceeds one percent of the 
most recent certified overall per diem rate, 
which is not expected to recur on an annual 
basis in the ordinaryoperation of the 
facility, may be designated by the Division 
as a "Non-Recurring Cost" subject to any 
limits on the cost category into which the 
type of cost would otherwise be assigned, 

(2) litigation expenses of $5,000 or more, 
recognized pursuant to subsection 4.20. 

(3) allowable lump-sumrecruitmentand 
legal fees or similarexpensesassociated 
with the hiring of registered nurses from 
countries outside the UnitedStates on 
condition that such fees or expenses shall 
be allowable only in respect of such nurses 

are paid at prevailingwho least the 
salary/wage andbenefitsforemployed 
nurses similar andof qualifications 
experience in the geographic area in which 
the facility is located. 

(b) A non-recurring cost shall be capitalized 
andamortized and carried as an on-going 
adjustment beginning with the first quarterly 
rate change after the settlement of the cost 
report for a period of three years. 

4.4 Interest Expense 

(a) Necessary and properinterest is an allow­
able cost. 

(b) "Necessaryrequiresthat: 

(1) The interest be incurredon a loan made 
to satisfy a financial need of the provider. 

(2) A financial need does not exist if the 
provider has cash andlor cashequivalents of 
more than 60 days cash needs. 

(3) Cash and cash equivalents include: 

(i) monetary includinginvestments, 
unrestricted grants and gifts, 

(ii) non-monetary investments not relat­
ed to resident care that can readily be 
converted to cashnet ofany related 
liability, 

(iii) receivables from (net of any pay­
abies to) officers, owners, partners, 
parentorganizations, brother/sister 
organizations, orother related parties, 
excluding education loansto employees. 

(iv) receivablesthatresultfromtrans­
actions not related to resident care. 

(4) Cash and cash equivalents exclude: 

(i) fundeddepreciationrecognized by 
the Division, 

(ii) restricted grants and gifts. 

(5) Interest income offset. 

(i) Interest expense shall be reduced by 
realized investment exceptincome, 
where such income is from: 

(A)funded depreciation recognized by 
the Division pursuant to CMS- 15, 
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(B) grantsand gifts,whether re­
stricted or unrestricted. 

(ii) working capitalOnly interest 
expense offsetinterestshall be by 
income derived from working capital. 

(6) The provider must have a legal obliga­
tion to pay the interest. 

(c) "Proper" requires that: 

(1) Interest beincurred atarate not in 
excess ofwhat a prudent buyer wouldhave 
had to pay in the money market existing at 
the time the loan was made. 

(2) Interest must be paid to a lender that is 
a party of thenot related borrowing 

organization exceptas provided in para­
graph @). 

(d) Interest expense shallbe included in prop­
erty costs if the interestis necessary and proper 
and if it is incurred as a resultof financing the 
acquisition of fixed assets related to resident 
care. 

(e) The date of suchfinancing must be within 
60 days of the date the asset is put in use, ex­

for assets approved thethrough 
Certificate of Need process orapproved by the 
Division under Subsection 4.1 1 of this rule. 
Allowable interest, on loansfinancedmore 
than 60 days before or after theasset is put in 
use, will be included in Indirect Costs for the 
entire term of the loan. 

(f) Borrowingstofinance assetadditions 
cannotexceed the sum of thebasis of the 
asset(s), determined in accordance with Sub­
sections 4.5 and 4.7,and other costs allowed 
pursuant to paragraph (g) related to the bor­
rowing. The limit on borrowings related to 
fixed assets is determined as follows: 

Basis of the assets recognized by the Division, plus a 
proportionate shareof other costs allowed pursuant to 
paragraph (g), or 
theprincipalamount of the loan,whichever is the 
lower: 

Less: Theprovider'scashandcash equivalentsin 
excess of 60 days needs, per subparagraph 
(bX2) of this subsection. 

Equals: The limits on borrowings relatedto fixed 
assets. 

(g) Other costsrelated to the acquisitionof the 
assets may beincluded in loans where the 
interest is recognized by the Division. These 
costs include bank finance charges,points and 
costsfor legaland accounting fees,and 
discounts ondebentures and letters of credit. 

(h) Necessary and proper interest expense on 
debt incurred other than for the acquisition of 
assets shall be recognized as working capital 
interest expense and includedin Indirect Costs. 

(i) Application of Principal Payments. 

( I )  For loans enteredinto before a facility's 
1998 fiscal year, principal payments shall 

first to loan balancesbe applied on 
allowable borrowings and second to non­
allowable loan balances. 

(2) For loans entered into during or after a 
facility'sfiscal year, principal 
payments shall be applied to allowable and 
non-allowable loan balances onthe ratio of 
each to thetotal amount ofthe loan. 

(j) Refinancing of indebtedness. 

(1) The provider must demonstrate to the 
Division that the costs of refinancing will 
be less than the allowable costs of the 
current financing. 

(2) Costs of refinancing must include ac­
counting fees, legal fees and debt acquisi­
tion costs related to the refinancing. 

(3) Material interest expense related to the 
original loan's unpaidinterestcharges, to 
theextentthat it is included in the refi­
nanced loan's principal, shall not be allow­
ed. 

(4) A principal balancein excess ofthe sum 
of the principal balanceof the previous 
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financing plus accounting fees, legal fees 
and debt acquisition costs shall be consid­
ered a working capital loan ,subject to the 
cashneeds test in subsection 4.4(b)(2), 
unlessthe provider demonstratesto the 
Division that the excess was forthe acqui­
sition of assets as set forth in (a) through 
(g). 

(k) Interest expense incurred as aresult of 
transactions with arelatedparty (or related 
parties)will be recognized if theexpense 
would otherwise be allowable and if the fol­
lowing conditions are met: 

(1) The interest expense relates to a first 
andlor second mortgage or to assets leased 
from a related party where the costs to the 
related party are recognized in lieu of rent. 

(2) The interest rate is no higher than the 
rate charged by lending institutions at the 
inception of the loan. 

( I )  Interest is not allowable with respectto any 
capital expenditure in property, plant and 
equipment related to resident care which re­
quires approval, if the necessary approval has 
not been granted. 

4.5 	 Basis of Property, Plant and Equip­
ment 

(a) The basis of a donated asset is the fair 
market value. 

(b) Thebasis of other assetsthat are owned by 
a provider andused in providing resident care 
shall generally be the lower of cost or fair 
marketvalue.Specificexceptions are ad­
dressed elsewhere in this rule. Cost includes: 

( 1 )  purchase price, 

(2) sales tax, 

(3) costs to prepare the assetfor its intended 
use, such as,butnot limited to, costs of 
shipping, handling, archi­installation, 
tectural fees, consulting and legal fees. 

(c)The basis ofassets constructed by the 
provider to provideresidentcareshallbe 
determined from the construction costs which 
include: 

(1) all direct costs, including, but not limit­
ed to, salaries and wages,the related payroll 
taxes andfringe benefits, purchase price of 
materials, sales tax, costs of shipping,han­
dling andinstallation, costsfor permits, 
architectural fees, consultingfees andlegal 
fees. 

(2) indirect costs related to the construction 
of theasset. 

(3) interest costs related to capital indebt­
edness used to finance the construction of 
the asset and prepare it for its intended use. 

(d) The basis of betterments or improvements, 
if they extend the useful life of anasset two or 

years or significantly themore increase 
productivity of an asset are costs as setforth in 
paragraphs (b) and (c) above. 

(e) Any asset or group of that hasa basis 
of $1,000 or more andan estimated useful life 
of two or more years must be capitalized and 
depreciated in accordance with Subsection 4.6. 
Assets or groups of assets with a basis lower 
than $1,000 may be expensedor depreciated at 
the provider’s election. 

(9 The gain on atransfer ofan asset to a 
related party shallbe calculated as follows:the 
fair market valueof the asset, less the netbook 
value will be the gain irrespectiveof the of the 
amount paid to the facility for the asset. This 
gain will be offset against property andrelated 
costs. 

4.6 	 DepreciationandAmortization of Pro­
perty, Plant and Equipment 

(a)Costs fordepreciation and amortization 
must be basedon property records sufficientin 
detail to identify specific assets. 

(b) Depreciationandamortizationmust be 
computed on the straight-line method. 

(c) The depreciable basis of an asset shall be 
the basis establishedaccording to Subsections 
4.5 and 4.7, net of any salvagevalue. 

(d) The estimated useful life of an asset shall 
be determined by the Division as follows: 
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(1 )  The recommendeduseful life is the 
number of years listed in the most recent 
edition of Estimated Useful Lives of Depre­
ciable Hospital Assets, publishedbythe 
American Hospital Association. 

(2) Leasehold improvements may be am­
ortized over the term of anarms-length lease, 
including renewal period, if such a lease term 
is shorter than the estimated useful life of the 
asset. 

4.7 	 Change in Ownership of Depreciable 
Assets - Sales of Facilities 

(a) A change of ownershipwill be recognized 
when the following criteria have been met: 

( 1  ) The change of ownershipdid not occur 
between related parties, except for transac­
tions that meet the criteria in subparagraph 
(2). 

(2) The transactiontakesplacebetween 
family members and meets the following 
conditions: 

(i) TheDivision shall be notified at least 
twoyearsbefore the sale. The notice 
shall include a description of the terms 
and conditions of thesale and be accom­
panied by a current appraisal ofthe facil­
ity being sold. 

(ii)Thebuyer shalldemonstrate the 
capacity to manage andloradminister the 
facility; or if the buyer is to be an absen­
tee owner, the buyer shall demonstrate 
that there willbe sufficient capable staff 
to operate thefacility according to stan­
dards prescribedbystate and federal 
law. 

(iii)Thesellershall not maintain full 
employmenttime with the facility, 

except for a transition period which shall 
not be longer thanone year during which 
the may reasonablesellerprovide 
consultationtoassure a smooth 
transition. 

(iv) A sale of the facility shall not have 
occurred between any members of the 
same familywithinthe previous 12 
years. 

(v) For the purposes of this subsection, 
family members shall include spouses, 
parents,grandparents,children,grand­
children,brothers,sisters, spousesof 
parents,grandparents,children,grand­
children,brothers and sisters,aunts, 
uncles,niecesand nephews,orsuch 
other familial relationships as theDirec­
tor may reasonably approve in the cir­
cumstances ofthe transaction. 

(3) The change ofownership was made for 
reasonable consideration. 

(4) The change of ownership was a bona 
fide transferof all the powers andindicia of 
ownership. 

( 5 )  The changein ownership is in substance 
the sale of the assetsstock of the facilityor 
and not a method of financing. 

(i) Ifthetransferor and the transferee 
enter into afinancingagreement,the 
agreement must be constructed toeffect 
a complete change of ownership. The 
Divisiondetermineshall the 
agreementdoes in substance effecta 
complete change of ownership and the 
Divisionshallmonitorthe compliance 
with the agreement. 

(ii)Where, subsequent to a change of 
ownership,thetransferorforgives or 
reduces the debt of the transferee, the 
amount of the forgiveness or reduction 
shall be retroactively applied to the ac­
quisition or basis of the asset as deter­
mined by the Division. 

( 6 )  The buyershall demonstrate to the 
satisfaction of the Division that all obliga­
tions to the State of Vermont arising out of 
the transaction have been satisfied. 

(7) For rate settingpurposes, the transfer of 
stock or shares shall not be recognized as a 
change in ownership in the following 
circumstances: 

(i) thetransferredstock or shares are 
those of a publicly traded corporation. 

(ii)thetransfer was madesolelyasa 
method of financing (not asa method of 
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transferring management orcontrol) and 
the number of shares transferred does 
not exceed 25 percent of thetotal 
number of shares in any one class of 
stock. 

(b) Wherethe Division recognizes the change 
in ownership of anasset, the basis of the assets 
forthe new owner shallbedetermined as 
follows: 

(1) If the seller did not own the assets dur­
ing the entiretwelve year period immediate­
ly preceding the change in ownership or if 
the seller's facility did not receiveVermont 
Medicaid reimbursement during the entire 
twelve year period immediately preceding 
the change in ownership, the depreciable 
cost basis of the transferred asset for the 
new owner shall be the lowest of: 

(i) the fair market value of theassets, 

(ii) the acquisitioncost ofthe assetto the 
buyer, 

(iii) the original basis of the asset to the 
seller asrecognized bythe Division, less 
accumulated depreciation. 

(2) If the seller owned the assets during the 
entire twelve year period immediately pre­
ceding the change in ownership and if the 
seller's facility receivedVermont Medicaid 
reimbursement duringthe entire twelve year 
period immediately precedingthe changein 
ownership, the depreciablecost basis of the 
transferred real property andfixed assetsfor 
the new owner shall be the lowest of: 

(i) the fair market valueof the assets, 

(ii) the acquisitioncost ofthe assetto the 
buyer, 

(iii) theamount determined by thereval­
uation of the asset. An asset isrevalued 
by increasing the original basis of the 
asset to the seller, as recognized by the 
Division, by an annual percentage rate. 
The annual percentage ratewill be limit­
ed to the lower of: 

(A) One-half thepercentage increase 
in the Consumer Price Index (CPI) 

for All Urbanconsumers (United 
States City Average). 

(B) One-half the percentage change 
in an appropriateconstruction cost 
index as determined by the Division 
of Rate Setting, which change shall 
not be greater than one-half of the 
percentageincrease in theDodge 
Construction index for the sameperi­
od. 

(3) After a change in ownership, the basis 
of moveable equipment andvehicles shall 
be the sellers net book value and shall be 
depreciated over a useful life of ten years. 

4.8 [Repealed] 

4.9 	 LeasingArrangements for Property, 
Plant and Equipment 

Leasing arrangements for property, plant and 
equipment must meet the following conditions: 

(a) Rent expense on facilities and equipment 
leased from a related organization will be 
limited to theMedicaidallowableinterest, 
depreciation, insurance and taxes incurred for 
the year under review, or the priceof compara­
ble services or facilities purchased elsewhere, 
whichever is lower. 

(b) Rental or leasing charges, including sale 
and leaseback agreements for property, plant 
andequipment to be included in allowable 
costscannot exceedthe amount which the 
providerwouldhaveincluded in allowable 
costs had it purchased or retained legal title to 
the asset, such as interest on mortgage, taxes, 
insurance and depreciation. 

4.10 Funding of Depreciation 

(a) Funding of depreciation is not required, but 
it is strongly recommended that providers use 
this mechanism as a meansof conserving 
funds for replacement of depreciable assets, 
and coordinate their planningof capital expen­
ditures with area-wide planningof community 
and state agencies. As an incentive for fund­
ing, investment incomeon funded depreciation 
will not be treatedas a reduction of allowable 
interest expense. 
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(b) To the extentthat the providerfails to 
retain sufficient working capital or sufficient 
resources to support operations,before making 
deposits in a funded depreciationaccount, the 
deposits will not berecognized as funded 
depreciation. 

(c) To the extent that funded depreciation in 
the cost reporting period under consideration 
is used for purposes other thannursing facility 
assetacquisition,interestincome on those 
sums will be offsetagainst interest expense not 
only in the currentperiod,buttheDivision 
may reopen settled cost reports for previous 
periods to revise funded depreciationand 
allowable interest expense. However, with the 
priorapproval of the Division, under 
appropriate conditions, someor all of a 
provider’s fundeddepreciation may be usedas 
follows without triggering an interest income 
offset: 

( I )  to convert existing nursing home beds 
to residential care or assisted living, or 

(2) when more economic, for new 
construction of residential care or assisted 
living unitswithareduction in licensed 
nursing home beds. 

(d) All relevant provisionsof CMS-I5 shall be 
followed, except asnoted below: 

(1) Replacement reserves. Some lending 
institutionsrequire funds to be set aside 
periodically for replacement of fixed assets. 
Theperiodicamountsset asidefor this 
purposeare not allowablecosts in the 
period expended, but will be allowedwhen 
withdrawn and utilized either through de­
preciation or expense afterconsidering the 
usage of these funds. Since the re­
placement reserves are essentially the same 
as fundeddepreciation thesame regulations 
regarding interest will apply. 

(2) If a facility is leased from an unrelated 
party and theownership ofthe reserverests 
withthe lessor, then thereplacement re­
serve payment becomes part of the lease 
payment and is considered an allowable 
cost in the year expended. If the lessee is 
allowed to use this replacement reserve for 
the replacement ofthe lessee‘s assets, lessee 

shall not be allowedto depreciate the assets 
purchased. 

(e) The providermustmaintain appropriate 
documentation to support the funded deprecia­
tion account and income earned thereon to be 
eligible for relief from the investment income 
offset. 

4.11 Adjustments for Large Asset Acquisi­
tions and Changesof Ownership 

(a) Large Asset Acquisitions 

(1) A provider may apply to the Division 
for an adjustment to theproperty and 
related component of the ratefor individual 
capital expenditures determined to be 
necessary and reasonable. No application 
for a rate adjustment should be madeif the 
change to the rate would be smaller than 
one half of onepercent of thefacility’s rate 
in effect at the timethe applicationis made. 
Interest expense related to theseassets, 
provided it is necessary and reasonable, 
shall be included in calculating the adjust­
ment. 

(2) In the event that approval is granted by 
the Division, the adjustment will be made 
effective from the first day of the month 
after the filing date of the written notice, 
following the date ofthe final order on the 
application, or following the date the asset 
is actually putinto service, whichever is the 
latest. 

(b) Changesof Ownership 

(1) Application shall also be made under 
this subsection, no later than 30 days after 
theexecution of a purchase and saleor 
other binding contract, forchanges in basis 
resultingfroma change in ownership of 
depreciable assets recognized by the Divi­
sionpursuant to Subsection 4.1. The 
Division may make related adjustments to 
the Property and Related rate component. 

(2) Adjustments to the Property and Related 
rate component resulting from a change in 
ownership of depreciable assets shall be 
effective from the first day of the month 
following the date ofsale. 
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(c) Exceptin circumstances determined by the 
Division emergencyto anconstitute 
precluding a 60 day notice period, a provider 
applying for an adjustment pursuant to this 
subsection is required to give 60 days written 
notice to the Division prior to the purchase of 
the asset. Such applications shall be exempt 
from the materiality test set out in subsection 
8.7(b), but aresubject to the other provisions 
of subsection 8.7. The burden is on the pro­
vider to documentall information applicableto 
this adjustment and to demonstrate that any 
costs to beincurred are necessary and reason­
able. The Division shall review the application 
and issue draft findingsapproving, denying,or 
proposing modifications to theadjustment 
applied for within 60 days of receipt of all 
information required. 

4.12 [Repealed] 

4.13 Advertising Expenses 

The reasonableandnecessary expenseof 
newspaper or other publicmediaadvertise­
ment for the purpose of securing necessary 
employees is an allowablecost. Noother 
advertising expenses areallowed. 

4.14 Barber and Beauty Service Costs 

The direct costs of barber andbeauty services 
are not allowable for purposes of Medicaid 
reimbursement. However, the fixed costs for 
space and equipmentrelated to providing these 
services and overhead associated with billing 
for these services are allowable. 

4.15 	Bad Debt, Charity and Courtesy Allow­
ances 

Bad debts, charity andcourtesy allowances are 
deductions from revenues and are not to be 
included in allowable costs. 

4.16 Child Day Care 

Reasonable and necessary costs incurred for 
the provision of day care services to children 
ofemployees performingresident related 
functions will be allowable. Costs will be 
adjusted by any revenues received for the 
provision of careprovided to employees' 
children.The directandindirectexpenses 
related to providingtheseservices to non­

employeechildrenare not an allowable ex­
pense. Costs must be accumulated in a sepa­
ratecost center. Revenues earned from pro­
viding day care must be identifiedfor employ­
ees and non-employees in a separate account. 

4.17 Community Service Activities 

As an incentive for nursing home providers to 
furnish needed services(i.e., meals-on-wheels, 
adult day andcertain respite care, etc.)to local 
communities, with theprior permission of the 
Division, only direct identifiable incremental 
costs will be adjusted (i.e., food, direct labor 
and fringebenefits, transportation). Overhead 
costs will not be apportioned for adjustment 
unless there is a significantexpansion to a pro­
gramresulting fromcommunity service in­
volvement. The providermust maintain 
auditablerecordsfor all incrementaldirect 
costs associated with providing a community 
service. 

4.18 DentalServices 

Costs incurred for services performed in con­
nection with the care, treatment, tilling, remov­
al, or replacement of teeth or structures direct­
ly supporting teeth will not be allowed for the 
purposesof calculatingthe per diem rate. 
Dental services forMedicaid eligibleindividu­
als are covered pursuant to the Vermont Wel­
fare Assistance Manual. However, the fixed 
costs for space andequipment related to pro­
viding these services and overhead associated 
with billing for these services may be allow­
able. 

4.19 LegalCosts 

Necessary, ordinary, and reasonable legal fees 
incurred for resident-related activities will be 
allowable. 

4.20 Litigation and Settlement Costs 

(a) Civil and criminal litigation ­

(1) General Rule. Attorney fees and other 
expenses incurred in conjunction with 
litigation will be recognizedonly to the 
extent that the costs are related to resident 
care, that the provider prevails, and that the 
costs are not covered by insurance. 
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(2) Settlements. In instances, awhere 
matter is settled before judgment (whether 
or not a lawsuithas been commenced), one 
half thecosts,includingattorneyfees, 
settlement award,and other expenses, 
relating to the matter will be recognized to 
the extent that thecostsare related to 

care coveredresident and are not by 
insurance. 

(3) Costs related to criminal or professional 
practice matters are not allowable. 

(b) Challenges to decisions of the Division -
Attorney fees and other expensesincurred by 
a providerin challenging decisionsofthe Divi­
sion will be allowed based on the extent to 
which the provider prevails as determined on 
the ratio of total dollars at issue in the case to 
the total dollars awarded to the provider. 
(c) All costs recognizedpursuant to this 
subsection shall be subjectto the non-recurring 

. costs provision in subsection 4.3(a)(2). 

4.2 1 Motor Vehicle Allowance 

Cost ofoperation of a motor vehicle necessary 
to meet the facilityneeds is anallowable cost. 
Wherethevehicle is used for personal and 
business purposes,the portion of vehicle costs 
associated with personal use will not be al­
lowed. If the provider does not document 
personal use and business use under a pre­
approved method, DRS reserves the right to 
disallow all vehiclecosts in question. All 
costs in excess of the cost of a similar size 
mid-price vehicle are not allowable. 

4.22 Non-Competition Agreement Costs 

Amounts paid to theseller of an on-going 
facility by the purchaser for an agreement not 
to competeare consideredcapitalexpendi­
tures. The amortized costsfor suchagree­
ments are not allowable. 

4.23 Compensation of Owners, Operators, 
or their Relatives 

(a) Facilities which have a full-time(40 hours 
per week minimum) administrator and/or assis­

willtant administrator,not be allowed 
compensation for owners, operators, or their 
relatives who claim to provide some or all of 
the administrative functions required to oper­

ate the facility efficientlyexcept in limited and 
special circumstances such as those listed in 
paragraph (b) of this subsection. 

(b) The factors to beevaluated by the Division 
in determining the amount allowablefor own­
er's compensation shall include, but notlimited 
to the following: 

( I )  All applicable Medicare policies iden­
tified in CMS-15. 

(2) The unduplicatedfunctionsactually 
performed, as described by the provideron 
the Medicaid cost report. 

(3) The hoursactually workedand thenum­
ber ofemployees supervised, as reported on 
the cost report. 

(c)The maximum allowable salary for an 
owner administratorshallbe equal to 1 IO 
percent of the average reportedof all 
administratorsalaries for Vermont nursing 
facilities participatingin the Medicaid program 
as increased to thecurrent cost reporting 
period by the wagesand salaries portion ofthe 
Health-Care Cost Review . 

4.24 Management Fees and Home Office 
costs 

(a) Management fees, home of ice  costs and 
other costs incurred by a nursing facility for 
similar servicesprovided by other entities shall 
beincludedintheIndirect Cost category. 
These costs are subject to the provisions for 
allowable costs, allocationof costsand related 
party transactions containedin these rules and 
shall propertyinclude and related costs 
incurred for the management company.These 
costs areallowable onlyif such costswould be 
allowable if anursingfacilityprovided the 
services for itself. 

(b)Allowable costsshall be limited to five 
percent of the total net allowable costs less 
reportedmanagementfees,homeoffice, or 
other costs, as defined in this subsection. 

4.25MembershipDues 

Reasonable and necessary membership dues, 
includinganyportions used forlobbying 
activities, shallbe considered Medicaid allow­
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